UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
CHARLES CHRI STOPHER
V. C. A No. 99-602L
UNI TED STATES OF AMERI CA

MVEMORANDUM AND ORDER

Ronal d R Lagueux, United States District Judge

This matter is before the Court on the notion of the
petitioner, Charles Christopher, to vacate, set aside or correct
sentence pursuant to 28 U S.C. § 2255. For the reasons set forth
below, the notion is denied. No evidentiary hearing is
necessary.

Facts and Travel

In 1993, petitioner and George W Reeder were indicted by a
federal grand jury on nmultiple counts of violation of 18 U S. C
88 1343 (wire fraud) and 2314 (interstate transportation of
stolen property). Those charges resulted fromthe invol venent of
the defendants in the 1988 acquisition of Anmerican Universal
| nsurance Hol di ng Conpany (Anerican) and D anond Benefits Life
| nsurance Conpany (Di anond) by Resol ute Hol di ng Conpany
(Resol ute).

Chri stopher was Resolute’s vice-president. Reeder was
Resolute’s majority stockholder. Since Arerican was a Rhode
| sl and corporation, Resolute needed regul atory approval fromthe

Rhode |sl and Departnent of Business Regulation (RIDBR) in order



to acquire Anerican. Simlarly, because D anond was an Arizona
corporation with its principal offices in California, Resolute
needed t he approval of both of those states’ insurance regulators
in order to acquire Di anond.

In seeking the requisite regulatory approvals on Resolute’s
behal f, Christopher and Reeder made certain assurances to state
regul ators, including that Resolute would not use the acquired
conpani es’ assets to pay for the purchase and that the coll ateral
tendered by Resolute in its acquisition of the conpani es would be
cleared of all pre-existing liens prior to closing. In fact,

American and D anond assets were used, inter alia, to pay part of

the purchase price and to clear liens on the real estate owned by
Reeder that was used as collateral by Resolute. After the
acqui sition, both Anerican and D anond went into receivership.
Mor eover, contrary to assurances nade to the California, Arizona
and Rhode Island regul ators, encunbrances on the coll ateral
property were not cleared prior to Resolute’s acquisition of
Ameri can and D anond.

Prior to trial, the cases agai nst Reeder and Chri st opher
were severed. Reeder’s trial was continued due to his illness
and Chri stopher proceeded to trial.? In July 1995, a district

court jury adjudged Christopher guilty of 11 counts of wire fraud

' Utimately, Reeder was convicted of five counts of

violation of 18 U S.C. 8 1343 and five counts of violation of 18
U S C § 2314.



and 10 counts of interstate transportation of stolen property.

I n Decenber 1996, Senior United States District Judge
Francis J. Boyle sentenced Christopher to consecutive terns
totaling 121 nonths of inprisonnment on three of the counts of
conviction. On the remaining counts, the court inposed sentences
of 60 to 120 nonths of inprisonment, to be served concurrently
with the 121 nonth term On each count the court inposed
concurrent terns of three-years of supervised release. In
addi tion, Christopher was ordered to pay restitution totaling
$26.7 mllion and a special assessnent of $1050.

Chri st opher appeal ed fromhis conviction and sentence.

After nodifying the restitution order to exclude |osses for which
Chri stopher had not been charged in the indictnment, the First

Circuit affirmed the conviction and sent ence. United States v.

Christopher, 142 F.3d 46 (1st Cr. 1998). Christopher’s

subsequent petition for a wit of certiorari was denied by the
Suprene Court on Decenber 14, 1998.°2

On Decenber 14, 1999, exactly one year follow ng the deni al
of certiorari, Christopher filed the instant 8§ 2255 noti on.
Initially, petitioner proffered three grounds in support of his
nmotion. Specifically, he alleged that: (1) the sentence inposed
was based on inaccurate information; (2) the governnent

suppressed excul patory evidence relevant to his conviction and

2

Christopher v. U.S., 525 U S. 1054 (1998).
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sentence; and (3) that his conviction was obtai ned and sentence
determ ned through the use of false testinony which the
gover nnent knew or shoul d have known was false, all in
deprivation of his Fifth Amendnent right to due process of |aw.
The governnent filed an objection to the § 2255 noti on.
Thereafter, on August 8, 2000, petitioner filed a docunent
captioned “Mwvant’s Anended Mdtion Pursuant to 28 U S.C. § 2255,
and Response to Governnent Cbjections.” In addition to
addressing the argunents proffered by the governnent in objecting
to his prayer for 8§ 2255 relief, Christopher’s subm ssion set
forth a new, additional claimin support of his notion to vacate
sentence. Specifically, he contended that his sentence was

violative of the Suprenme Court’s decision in Apprendi Vv. New

Jersey, 530 U S. 466 (2000).

In Apprendi, the Court held that the United States
Constitution requires that, “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonable doubt.” 1d. at  , 120
S.Ct. 2348, 2362-63. In substance, Christopher argues that
because the consecutive sentences inposed on three of the wre
fraud counts total ed 121 nonths he received a sentence in excess

of the greatest statutory maxi num applicable to any one of the

counts of conviction. The offenses of conviction which carry the



hi ghest statutory maxi mumare violation of 18 U. S.C. § 2314
(transportation of stolen goods) which is 10 years.

On Novenber 22, 2000, Christopher filed a pleading captioned
“Second Anended Motion Pursuant to 28 U.S.C. 8§ 2255.” In that
docunent, Christopher purported to anmend his 8 2255 notion to add

aclaimfor relief under Ceveland v. United States, 531 U S. 12

(2000).

In A eveland, the Court held that state and mnuni ci pal
Iicenses in general, and Louisiana s video poker |icenses in
particular, did not amount to “property” for purposes of 18
US C 8§ 1341 (mail fraud), in the hands of the licensor. 1d. at

., 121 s.Ct. 365, 368. Relying on develand, Christopher
asserts that his wre fraud convictions should be vacated because
the regul atory approval s obtai ned on Resolute’ s behalf did not
anount to “property” under § 1343.

Nei t her “anmendnent” was filed within the one-year tine
[imtation period applicable to the filing of 8§ 2255 noti ons.

See 28 U.S.C. § 2255. Moreover, petitioner neither sought nor
obtained | eave fromthis court to amend his initial notion.
Accordingly, as set forth in the Court’s order dated Decenber 1,
2000, both “anendnents” are regarded as notions for | eave to
amend. Pursuant to the Court’s order, the parties have filed
suppl enment al nenoranda addressi ng whet her the grant of either

proposed anendnent is appropriate. Both the notions to anmend and



petitioner’s 8 2255 notion are now in order for determ nation.
D scussi on

The Motions to Anend.

Nei t her 8 2255 nor the Rules Governing Section 2255
Proceedi ngs addresses anendnent of a 8 2555 notion. However,
Rul e 12 provides that:

[I]f no procedure is specifically prescribed by

these rules, the district court * * * pmay apply

the Federal Rules of Crimnal Procedure or the

Federal Rules of Civil Procedure, whichever it

deens nost appropriate, to notions filed under

t hese rul es.
Rul es Governing Section 2255 Proceedings for the United States
District Courts, R 12.

Rul e 15 of the Federal Rules of Cvil Procedure applies to §

2255 proceedings. United States v. Barrett, 178 F.3d 34, 46 (1st

Cir. 1999), cert. denied, 528 U. S. 1176 (2000). Accord, United

States v. Thonmas, 221 F.3d 430 (3d. G r. 2000). The rule

provides in pertinent part:

(a) Amendnents. A party nmay anmend the party’s
pl eadi ng once as a matter of course at any tine
before a responsive pleading is served * * *,

O herwise a party nmay anend the party’ s pleading
only by | eave of court or by witten consent of
t he adverse party; and | eave shall be freely

gi ven when justice so requires.

* * %

(c) Relation Back of Anendnents. An anmendnent of
a pleading relates back to the date of the
ori gi nal pleading when



(1) relation back is permtted by the | aw
that provides the statute of limtations
applicable to the action, or

(2) the claimor defense asserted in the
anended pl eadi ng arose out of the conduct,
transaction, or occurrence set forth or attenpted
to be set forth in the original pleading * * *.

Fed. R G v.P. 15.

Chri stopher’s assertions to the contrary notw t hst andi ng,
both of his proposed anmendnents were fil ed subsequent to the
governnent’s filing of its objection to the initial 8§ 2255
notion. Accordingly, the court’s grant of |leave to anend is a
prerequisite to Christopher’s pursuit of his Apprendi and
Cleveland clainms in the instant 8 2255 proceedi ng.

Al t hough Fed.R Civ.P. 15(a) provides that |eave to amend

“shall be freely given,” anmendnent need not be permtted when the

proposed anmendnent would be futile. E.g., Judge v. Gty of

Lowell, 160 F.3d 67, 79 (1st Gr. 1998)(citations omtted). 1In
the instant matter, both amendnents would be futile because
neither was filed within 8 2255's one-year limtation period and
because neither proposed anmendnent rel ates back to the date of
Christopher’s filing of his initial petition.

28 U.S.C. 8§ 2255 establishes a one-year time period for the
filing of 8 2255 noti ons. The statute provides in pertinent
part:

A l-year period of Iimtation shall apply to a

nmotion under this section. The limtation period
shall run fromthe |atest of —



(1) the date on which the judgnent of
convi ction becones final;

* * *

(3) the date on which the right asserted was
initially recogni zed by the Suprene Court, if
that right has been newy recogni zed by the
Suprenme Court and made retroactively applicable
to cases on collateral review

Chri stopher’s conviction becane “final” for purposes of 8§
2255 on Decenber 14, 1998, the date of the Suprenme Court’s deni al

of his petition for certiorari. See Rogers v. United States, 180

F.3d 349, 352 (1st Gr. 1999), cert. denied, 528 U S. 1126

(2000). Christopher filed his proposed anmendnents to his 8§ 2255
notion on August 8, 2000 and Novenber 22, 2000, respectively.
Thus, under 8§ 2255(1), neither amendnent was tinely fil ed.

Further, 8 2255(3) is inapplicable here. A right has been
“made retroactively applicable to cases on collateral review as
that phrase is enployed in § 2255, only when the Suprene Court
has either explicitly so stated or has applied the rule in a

coll ateral proceeding. Sustache-Rivera v. United States, 221

F.3d 8, 15 (1st G r. 2000), cert. denied, u. S , 2001 W

261805 (Mar. 19, 2001), (quoting In re Vial, 115 F.3d 1192, 1197

(4th Cr. 1997)). Although Sustache-Ri vera involved an

interpretation of the phrase as enployed in the statutory
provi sion governing the filing of successive 8 2555 notions, the
same construction is also applicable in the tinme-limtation

context. See United States v. Hopwood, 122 F. Supp. 2d 1077 (D
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Neb. 2000) (stating that the | anguage of the two provisions was
sufficiently simlar that they should be construed in sane
manner) .

Chri stopher seeks |leave to anmend his 8§ 2255 notion to add
cl ai ms under Apprendi and O eveland. Assum ng, arguendo, that
Apprendi establishes a new rule of constitutional law, it is
clear that the Suprenme Court has not made the rule retroactive to

cases on collateral review Sustache-Rivera, 221 F.3d at 15.

Simlarly, neither in the Ceveland decision itself, nor in any
subsequent deci sion, has the Suprene Court addressed C evel and’s
retroactivity. Accordingly, neither proposed anendnent satisfies
the tolling requirenments of 8§ 2255(3).

Chri stopher argues that under the doctrine of equitable
tolling his proposed anmendnents should be considered as tinely
filed. The First Crcuit has not ruled on whether 8§ 2255's tine
[imtation period is subject to equitable tolling. However, to
the extent the doctrine is otherw se available, this Court
declines petitioner’s invitation to apply it in the instant
matter. In 2255(3), Congress has delineated the circunstances in
whi ch the Suprene Court’s pronouncenent of new rules of |aw
warrant a tolling of the statutory limtation period. To apply
equitable tolling here would, in effect, amount to a judici al
expansi on of those paraneters and would be in conflict with

Congress’ intent.



Moreover, if either notion to amend was granted, neither
proposed anendnment would “rel ate back” to the date of
Christopher’s filing of his original 8 2255 notion for the reason
that neither of the additional clains satisfies the relation-back
requirenents of Fed. R Giv.P. 15(c)(2).3

Pursuant to Rule 15(c)(2), an anended claimrel ates back if
it arose out of the same conduct, transaction or occurrence set
forth in the original pleading. “In determ ning whether the
claimarises out of the sane conduct or occurrence, ‘[t]he
pertinent inquiry * * * is whether the original conplaint gave
the defendant fair notice of the newy alleged clains.”” Fama v.

Commir of Corr. Servs., 235 F.3d 804, 815 (2nd G r. 2000)

(quoting Wlson v. Fairchild Republic Co., 143 F.3d 733, 738 (2nd

Cr. 1998)). “[A]ln anmendnent which, by way of additional facts,
clarifies or anplifies a claimor theory in the petition may, in
the District Court’s discretion, relate back to the date of that
petition if and only if the petition was tinely filed and the
proposed anendnment does not seek to add a new claimor to insert
a new theory into the case.” Thomas, 221 F.3d at 431.

In order for an untinely 8 2255 claimto “rel ate back” under

Rul e 15(c)(2), “the untinely claimmnust have nore in common wth

®*Fed. R Civ.P. 15(c)(1) is not relevant where, as here,
amendnents to a 8 2255 notion are at issue. Davenport v. United
States, 217 F.3d 1341, 1344 n.7 (11th Cr. 2000), cert. denied,
__uUus __, 121 s .. 1232 (2001).
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the tinely filed claimthan the nere fact that they arose out of

the sane trial and sentencing proceedings.” Davenport v. United

States, 217 F.3d 1341, 1344 (11th Cr. 2000), cert. denied,

_us _, 121 S Ct. 1232 (2001). Accord, United States v.

Pittman, 209 F.3d 314 (4th Gr. 2000); United States v. Duffus,

174 F. 3d 333 (3d Gr. 1999), cert. denied, 528 U S. 866 (1999);

United States v. Craycraft, 167 F.3d 451 (8th Gr. 1999). To

concl ude ot herwi se “woul d be tantanount to judicial rescission of

[§ 2255's] statute of |limtations period.” United States v.

Espi noza- Saenz, 235 F.3d 501, 501 (5th Cr. 2000)(citing Pittman,

209 F.3d at 318).

It is clear that petitioner’s Apprendi and O evel and cl ai ns
do not relate back to the tinme of his filing of his initial
notion to vacate sentence. The proposed anendnents do not
clarify or anplify clains presented in the original 8§ 2255
nmotion. Rather, both proposed anmendnents contain new, distinct
clains which are not, even tangentially, related to the grounds
initially proffered by Christopher in seeking 8 2255 relief.

In sum because neither of Christopher’s proposed additi onal
clains can be considered as tinely filed under either 8§ 2255's
time-limtation provisions or the “relation back” doctrine,
al | onance of the proposed anendnents would be futile.
Accordingly, both of petitioner’s notions to anend are deni ed.

The § 2255 notion

11



Remai ni ng before the Court for consideration are the three
grounds proffered by Christopher in his initial 8 2255 notion.

Christopher’s first claimis that he was sentenced on the
basis of inaccurate information in violation of his right to due
process. In support of this assertion, Christopher points out
that he received a | engthier sentence than did Reeder.

Chri stopher argues that the two sentences were based on
i nconsi stent sentencing guideline cal culations, including anount
of | oss determ nations, for the sane offense.

Second, Christopher alleges that the governnent suppressed
excul patory evidence in violation of his right to due process.
Third, petitioner alleges that he was deni ed due process by the
prosecution’s use of testinony during trial and at sentencing
whi ch the governnment knew or shoul d have known was fal se.

28 U.S.C. 8§ 2255 provides in pertinent part:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the
right to be rel eased upon the ground that the
sentence was inposed in violation of the
Constitution or laws of the United States, or
that the court was without jurisdiction to

i npose such sentence, or that the sentence was
in excess of the maxi mum aut hori zed by | aw, or
is otherw se subject to collateral attack, may
nove the court which inposed the sentence to
vacate, set aside or correct sentence.

In order to be cogni zabl e under 8§ 2255, clains based on

ot her than constitutional or jurisdictional grounds nust present

exceptional circunstances that justify permtting a collateral

12



attack. That is, the alleged error nust amount to “a fundanent al
defect which inherently results in a conplete m scarriage of
justice” or “an om ssion inconsistent with the rudi nentary

demands of fair procedure.” Hill v. United States, 368 U. S

424, 428 (1962). Errors warranting a reversal on direct appeal
wi |l not necessarily support a collateral attack. Knight v.

United States, 37 F.3d 769, 772 (1st GCr. 1994). See United

States v. Addonizio, 442 U. S. 178, 184 (1979). Section 2255 is

not a substitute for direct appeal. United States v. Frady, 456

U S. 152, 165 (1982).

Al t hough cl oaked in a claimof a denial of due process,

Chri stopher’s claimthat his sentence was based on inaccurate
information is, in fact, no nore than a challenge to the court’s
sentencing determ nati on under the sentencing guidelines. In
subst ance, Christopher alleges that his guideline range was
incorrectly cal cul ated. However, Christopher has not made the
requi site showi ng of “exceptional circunstances.” Thus,

Chri stopher’s claimof sentencing error is not cognizable in this
pr oceedi ng.

Mor eover, none of the grounds which Christopher now proffers
in support of his 8 2255 notion were presented on appeal. Thus,
he is procedurally precluded from pursuing those clainms in the
i nstant proceedi ng unl ess he denonstrates both “cause” for the

default and “prejudice” or, alternatively, that he is “actually

13



innocent.” E.d., Brache v. United States, 165 F.3d 99, 102 (1st

Cr. 1999).

As “cause” for failing to raise sonme of his clains,

Chri stopher argues that those clains were either unavailable to
himprior to his subm ssion of his appellate brief, or involved
collateral matters which were not subject to consideration on
direct appeal fromhis conviction. Christopher contends that
“prejudice” exists in that, as the result of the sentencing
court’s reliance on inaccurate information, he received a harsher
sentence than he would have if such erroneous information had not
been considered. As set forth below, Christopher’s allegations
that his sentence was based on inaccurate information are not
persuasi ve. Thus, he cannot denonstrate “prejudice” and is
procedurally precluded fromlitigating his clainms in the instant
proceeding. In any event, considered on the nerits, each of the
grounds proffered by Christopher in support of his 8 2255 notion
fails.

There are several allegations underlying Christopher’s
clainms that his conviction was obtai ned and that he was sentenced
on the basis of inaccurate information. First, he challenges the
court’s loss cal culation under the sentencing guidelines as
overstating the actual anount of | oss.

At sentencing, the court determned that the total |oss

attributable to Christopher anbunted to $26.7 nmillion. |In part,

14



the court relied on the testinony of D anond s special deputy
receiver, Lawence Warfield.

During Christopher’s sentencing hearing, Warfield testified,
inter alia, that, other than realty known as “Fl orence Gardens,”
D amond received no assets in exchange for $18 mllion in cash
whi ch had been received by Dianond in conjunction with its
assunption of certain annuity obligations of the Life Assurance
Conmpany of Pennsyl vania (LACOP) but diverted by Christopher.

Chri stopher now all eges that Warfield s testinony was fal se.
Specifically, Christopher argues that at the tine of his
testinmony Warfield was aware of an anticipated settlenent of a
civil suit brought by D anond agai nst Anmerican. Christopher
clains that the | oss anbunt shoul d have been reduced by the val ue
of assets eventually received by D anond as part of the civil
settl enent.

However, Christopher’s underlying |legal theory, that the
| oss ampbunt was subject to offset, has been considered and
rejected by both the sentencing court and the Court of Appeals in

the direct proceedings. Christopher, 142 F.3d at 56.

Accordingly, petitioner’s claimthat the | oss anount was
overstated by the amount of the anticipated settlenent is sinply
incorrect. Thus, whether Warfield was aware of the potenti al
settl enment anount is of no consequence.

Chri stopher al so challenges the two-Ievel enhancenent that

15



he received for causing D anond's insolvency. Specifically,
Chri stopher contends that the sentencing court’s offense |evel
adj ust nrent was unsupported by credibl e evidence.

The sentencing court’s determ nation that Christopher’s
m sdeeds had rendered D anond insol vent was supported by
Warfield s testinony. At Christopher’s sentencing hearing,
Warfield testified that, although D anond was experiencing
significant cash-flow difficulties, it remained viable until
Chri st opher inproperly diverted $18 million that D anond received
from LACOP in conjunction with Dianond s assunption of $31
mllion of LACOP S annuity obligations. On appeal, the Court of
Appeal s held that the district court’s finding that Christopher
had caused D anond’ s insolvency was not clearly erroneous.

Chri stopher, 142 F.3d at b57.

I n support of his attack on the veracity of Warfield's
testinmony and, in turn, the court’s determ nation that
petitioner’s crimnal conduct caused D anond’'s insol vency,
Christopher relies on a report prepared by D anond s expert
W t ness, Edward Buttner, in conjunction with a subsequent,
related civil action. In his report, Buttner opines that, as of
Decenber 31, 1997, Di anond was “statutorily insolvent” as that
phrase is enployed under Arizona | aw.

Chri stopher’s claimanmounts to no nore than an inperm ssible

attenpt to relitigate the solvency issue in the instant

16



proceedi ng. Moreover, Buttner’s report, which was prepared well
after the conclusion of direct review of Christopher’s
conviction, neither refutes Warfield s testinony nor provides any
indicia that Warfield testified falsely. |In substance, Buttner’s
report is of no significance.

Next, in athinly veiled attenpt to relitigate the jury’'s
determ nation that he was guilty of wire fraud and to revisit the
sentencing judge’'s application of an upward adjustnent in
Chri stopher’s offense level due to his violation of regulatory
orders, Christopher alleges that Nancy Mayer, forner RIDBR chief
| egal counsel, testified falsely at trial concerning: (1) RIDBR s
| ack of know edge of Christopher’s pendi ng personal bankruptcy,
and (2) the regulators’ requirenent that all prior liens on
collateral securing Resolute s acquisition of Anerican be cleared
prior to May 27, 1988, the date of RIDBR s conditional approval
of Resolute’ s purchase of Anmerican.

During Christopher’s crimnal trial, Mayer testified
concerning RIDBR s requirenent that the collateral securing the
American acqui sition be encunbrance-free as of the tinme of
Resol ute’s acquisition of Anerican. The conditional order
approving the transaction was issued on May 27, 1988. Change of
ownership occurred on that sane day. However, as set forth in
the conditional order, final regulatory approval of the transfer

was not issued until Resolute’'s subm ssion of title insurance

17



policies for the collateral properties, “effective as of the

cl osing date” which indicated that all prior |liens had been
satisfied. At trial and on appeal, Christopher contended that
the regulators did not require that the encunbrances be cleared
by May 27, 1988, but rather, that the conditional order required
only that title policies have an “effective date” of My 27,
1988, thus permtting the liens to be cl eared subsequent to the
date of the conditional order. Both the jury and the Court of
Appeal s rejected this contention.

In an attenpt to revisit that issue here, Christopher argues
that the falsity of Mayer’'s testinony pertaining to RRDBR s |ien-
clearing requirenents is evidenced by her July and Decenber 1996
civil deposition testinony. However, an exam nation of Myer’s
deposition testinony does not support Christopher’s analysis.

I n her deposition, Myer distinguished between transfer of
ownership of Anerican to Resolute and “final” regul atory approva
of the transaction. However, this distinction does not
contradict her trial testinony concerning the fact that the
encunbrances were to be cleared prior to the issuance of the
conditional order. |In fact, her deposition testinony is entirely
irrelevant with regard to that understandi ng.

Finally, Christopher alleges that Mayer’s trial testinony
that prior to issuance of its conditional approval state

regul ators were unaware of Christopher’s personal bankruptcy was
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false. In support of this contention, Christopher proffers notes
taken by two attendees of a Decenber 1997 neeting at which Myer
was al so present. Those notes purportedly contain references to
t he bankruptcy proceeding. However, at best, those witings
suggest that Mayer was m staken in testifying that regul ators
wer e unaware of Christopher’s bankruptcy. Moreover, Christopher
has not denonstrated that this all eged m sstatenent was materi al
to the outconme of the crimnal proceeding.

In sum none of Christopher’s clainms that his conviction and
sentence were based on fal se or otherw se inaccurate information
are of merit. Accordingly, since all of the |egal argunents
proffered by Christopher in support of his 8§ 2255 notion are
prem sed on these unfounded factual assertions, such clains al so
fail.

Concl usi on

Petitioner’s notion to vacate, set aside or correct sentence
pursuant to 28 U.S.C. 8§ 2255 hereby is denied and dism ssed. The
Clerk shall enter judgment to that effect forthwth.

It is so ordered.

Ronal d R Lagueux
U S. District Judge
May , 2001
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